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Abstract

Constitutions around the world have come to protect a growing number of so-
cial rights. This constitutionalization of social rights has generally been met with
approval from academics, human-rights activists, and policy makers. But de-
spite this widespread support, there is hardly any evidence on whether the inclu-
sion of rights in constitutions changes how governments provide social services
to their citizens. We take up this question by studying the effect of adopting the
constitutional rights to education and health care on government spending. Us-
ing a data set of 196 countries’ constitutional rights and data from the World
Development Indicators, we employ a variety of empirical tests to examine if
the rights to education and health care are associated with increases in govern-
ment spending. Our results suggest that the adoption of these social rights is not
associated with statistically significant or substantively meaningful increases in
government spending on education or health care.

1. Introduction

Few topics have attracted as much attention in the comparative law literature
as the constitutionalization of social rights. Over the past decades, constitutions
around the world have come to protect a growing number of social rights. As
the Cold War-era ideological divide over social rights has waned, they have be-
come mainstream constitutional features that are found in the global North and
global South, autocracies and democracies, and common-law and civil-law sys-
tems alike. By 2016, no less than 82 percent of constitutions included the right
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to education, 71 percent protected access to health care, 65 percent protected the
right to social security, and 42 percent provided a right to housing.

What is more, these rights are increasingly enforced by courts, which have been
formally empowered in many countries to scrutinize the political branches’ social
spending for compliance with their constitution’s social rights protections (Gauri
and Brinks 2008; Langford 2008). In countries as diverse as Germany, Colombia,
and Kenya, national courts have issued opinions trying to enforce social rights
(Langford 2008; Jung, Hirschl, and Rosevear 2014; Landau 2012). For instance,
courts have ordered emergency care regardless of ability to pay in South Africa
(Soobramoney v. Minister of Health, KwaZulu-Natal 1998 [1] SA 765 [CC]), de-
manded increased government spending on education in Indonesia (Judicial Re-
view of the 2006 Budget Law, Constitutional Court Decision 026/PUU-I11/2006),
and limited school fees in India (Ankur Argawal v. Madhya Pradesh, 2000 A.LR.
310 [MP]; Gauri and Brinks 2008, pp. 8-9). Even in the United States, long seen
as a bulwark of libertarian values, social rights are enshrined in many state con-
stitutions and have been enforced by state courts (Hershkoff 1999; Zackin 2013).

The constitutionalization of social rights has generally been met with approval
from academics and policy makers (Sunstein 2000, p. 123; 2001, p. 221; Landau
2012, p. 190). Legal scholars used to debate whether it is appropriate for courts to
enforce social rights (Sunstein 1997, 2000; Cross 2001; Sen 2004; Davis 2012, p.
1024), but a new wave of legal scholarship now widely accepts that courts around
the world are indeed in the business of social rights enforcement (Sunstein 2001;
Langford 2008; Ray 2016). Political scientists, in the meantime, have started to
use case studies to explore the impact of these decisions (Gauri and Brinks 2008;
Hoffman and Bentes 2008; Landau 2012). Philosophers have argued that human
capabilities should be part of the definition of economic development (Nussbaum
2011) and that social rights are key to promoting human capabilities (Dixon and
Nussbaum 2012). Development economists, too, have generally looked favorably
on the constitutionalization of social rights (World Bank 2006, pp. 3-4), because
investments in human capital, through education or health care, are generally
believed to be conducive to economic development (UN Development Program
1990, p. 9). The World Bank (2006, pp. 3-4) has long held that, while its mandate
excludes a focus on civil and political rights, it does seek to promote social rights.
In short, as “the bottom billion” (Collier 2007) of the planet still lacks access to
basic necessities, the adoption of social rights has been widely regarded as an im-
portant way to improve access to social services for the poor (World Bank 2006,
p- 8; Gauri and Brinks 2008; Davis 2008, p. 687; Young 2012, p. 2).!

But despite this widespread support for including social rights in constitu-

! Social rights have become stronger not only at the national level but also at the international
level. The social rights in the International Covenant on Economic, Social, and Cultural Rights
(ICESCR) have formally been declared “indivisible, interdependent, and interrelated” with civil and
political rights (Vienna Declaration and Program of Action, U.N. Doc. A/CONF.157.23 [July 12,
1993]; Whelan 2010; Davis 2012, p. 1020; Young 2012, p. 6). Moreover, with the entry into force of
the ICESCR’s first optional protocol, social rights are now enforceable by an international body, just
like their civil and political counterparts.
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tions, little is known about whether these rights change how governments pro-
vide social-rights-related goods and services to their citizens. A handful of papers
have started to explore the impact of social rights on related outcomes. Edwards
and Marin (2014) find no impact of the right to education on test scores in a cross
section of 61 countries, Matsuura (2013) finds that the right to health care is asso-
ciated with reduced mortality rates in a panel covering 157 countries from 1970
to 2007, and Minkler and Prakash (2015) find that having legally enforceable so-
cial rights reduces poverty in a cross section of 201 countries. While the papers
provide interesting insights, these correlations tell us little about whether social
rights change government behavior. After all, adding a right to a constitution is
unlikely to change slow-moving structural characteristics of a country—such as
poverty and child mortality—in a short period. Many of these characteristics take
years, if not decades, to change and are unlikely to be fully within a government’s
control.?

Since the constitution is first and foremost directed toward the government, the
study of how social rights affect government behavior requires the use of a mea-
sure that directly captures a government’s commitments, such as its social spend-
ing. Indeed, social spending tends to be a key focus point of both the UN Com-
mittee on Economic, Social, and Cultural Rights and courts around the world,
which have demanded that governments progressively direct more resources to-
ward social-rights-related goods and services and have found that enshrined so-
cial rights may prohibit the government from cutting such goods and services.
To date, only one early study explores the impact of the right to education on
spending on education, albeit in a cross section of 66 countries only (Ben-Bassat
and Dahan 2008).> As a result, we still know little about how social rights change
governments’ behavior generally or social spending more specifically.

This paper responds to this challenge. We explore the impact of the constitu-
tionalization of the rights to education and health care by combining a data set
coding 196 countries’ constitutional rights from 1946 to 2016 with data from the
World Development Indicators (WDI) database on governments’ spending on
education and health care. Because spending is an important indication of gov-
ernments’ efforts to provide these rights, doing so allows us to test the impact of
social rights on a government’s commitment to fulfilling these rights directly. Us-
ing a variety of empirical techniques, including matching and fixed-effects panel
regressions, we find that the adoption of constitutional social rights is not associ-
ated with increases in government spending in these areas. In fact, not only do we

2 None of the existing papers theorize the mechanisms through which the constitution would af-
fect slow-moving structural country characteristics like poverty or infant mortality rates. What is
more, existing work largely relies on cross-sectional analysis and makes limited attempts to identify
a causal effect. Finally, the papers use legal origins as an instrumental variable for constitutional
rights, which is highly problematic since legal origins have been shown to affect human-rights out-
comes and judicial enforcement directly rather than merely through constitutional social rights. For
a discussion of the limits of using legal origins as an instrumental variable, see Bazzi and Clemens
(2013).

* Ben-Bassat and Dahan (2008) find no relationship between the right to education and spending
on education. They also find no relationship between social rights and the size of government.
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find no positive effects that achieve conventional levels of statistical significance
in our primary analysis, but we also find little evidence that the size of the effects
could still be substantively meaningful. We also conduct additional analyses that
test the effects of social rights while using alternative approaches to measuring
social spending, alternative definitions to code the presence of social rights, and
data from the Global Development Network Growth Database to explore the ef-
fects of the right to housing and social security, interacting the presence of so-
cial rights with judicial independence, and testing the effects of the rights to ed-
ucation and health care on education and health outcomes. Although we find a
handful of positive results in these additional analyses, the results are largely con-
sistent with our primary findings: adopting constitutional social rights does not
appear to have an effect on governments’ behavior.

These findings make several important contributions. First, and most directly,
they provide the most comprehensive evidence suggesting that constitution-
alizing social rights does not cause governments to dedicate more resources to
social-rights-related goods and services.* While our analyses leave open the possi-
bility that constitutionalization has some positive impacts on social rights—such
as changing the way that governments talk about rights, changing the distribu-
tion of resources without changing overall spending, or reducing discrimination
in the provision of social-rights-related goods and services—our results provide
strong evidence that constitutional protection of social rights has no overall effect
on governments’ spending. It is hard to imagine the fulfillment of social rights
without substantial resources being devoted toward them. Indeed, the notion that
the realization of social rights requires social spending is key in the main inter-
national human-rights treaty on social rights—the International Covenant on
Economic, Social, and Cultural Rights (ICESCR)—which allows states to progres-
sively realize their obligations “to the maximum of their available resources” (art.
2.1, December 16, 1966, 993 U.N.T.S. 3) and which forms the basis for core doc-
trinal concepts such as the minimum core and nonretrogression (see Section 2).

Second, our paper also contributes to the small literature that explores the
impact of social rights on broader outcomes, such as poverty or mortality rates.
By focusing directly on a government’s behavior rather than deep structural fac-
tors that are only partly within its reach, our findings suggest that if there are in-
deed reductions in poverty or child mortality, these come about without increases
in government spending. While the possibility that constitutions lift people out
of poverty without governmental intervention is intriguing, it is also possible that
earlier results that found evidence that social rights are associated with improve-
ments in living conditions represent spurious relationships. Indeed, when we use
our identification strategy to explore the impact of social rights on a range of
outcome measures (such as life expectancy and school enrollment), we find little

* These findings further suggest that constitutionalizing social rights does not systematically pre-
vent social programs from being cut (as required by the nonretrogression principle that holds that
governments cannot simply reduce current levels of social services through austerity measures), or
social rights would be associated with more spending.
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evidence of improvements from constitutionalizing social rights. While our anal-
yses leave numerous questions unanswered, our findings are sobering to those
invested in improving social welfare through constitutionalizing social rights by
requiring governments to increase their commitments.

Third, our results contribute to the growing literature on the effectiveness of
constitutional rights more generally (Boli-Bennet 1976; Pritchard 1986; Daven-
port 1996; Cross 1999; Keith 2002a, 2012; Keith, Tate, and Poe 2009; Fox and
Flores 2009; Melton 2014; Chilton and Versteeg 2015). Although this literature
has produced mixed results, our findings are consistent with recent studies sug-
gesting that constitutional rights for individuals are less effective than rights that
are granted to organizations, like unions or political parties (Chilton and Ver-
steeg 2016).

Finally, our results also speak to the literature on international human rights.
While there is a large empirical literature on the effectiveness of human-rights
treaties (see, for example, Simmons 2009; Lupu 2013a, 2013b, 2015; Hafner-
Burton 2012), this literature has almost entirely ignored the major treaties that
provide for social rights. Our findings hint at the possibility that, if constitutional
social rights have not had an effect, social rights treaties may similarly have had
little impact on governments’ behavior.

2. Theories of Social Rights Enforcement

When social rights are constitutionalized, they are transformed from ordinary
legal obligations, or even mere policy goals, into constitutional obligations. Since
constitutions tend to be the highest law in a legal system, social rights that are
constitutionalized enjoy priority over competing goals that lack constitutional
status (Davis 2012, p. 1034). Constitutionalization also typically means that gov-
ernments are legally required to take steps to realize these goals and that failing to
do so might amount to a violation of the constitution.

The legal obligations entailed by social rights are often considered to be three-
fold (Shue 1980; Eide 1987). First, states have to refrain from adopting laws and
regulations that interfere with the enjoyment of social rights, a requirement com-
monly described as the obligation to respect. To illustrate, the government’s bull-
dozing a neighborhood resulting in its residents being rendered homeless would
constitute a violation of the right to housing. Second, the state has to take action
to prevent interference with third parties’ enjoyment of rights, known as the obli-
gation to protect. For example, where private citizens’ actions result in the pollu-
tion of potable water sources, a failure on the part of the government to intervene
might entail a violation of the right to water (Nolan 2009). Third, the state has
to take steps to “facilitate, promote and provide” access to social-rights-related
goods and services, often described as the obligation to fulfill (UN Committee on
Economic, Social, and Cultural Rights 2008, pp. 47-48).

While the tripartite framework originates in the academic literature (Shue
1980), it has since been adopted in some form by courts around the world and
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various UN bodies, including the Committee on Economic, Social, and Cultural
Rights, which is the main body that interprets the ICESCR (Nolan 2009, p. 227).
Of course, it is the case that the legal obligations entailed by social rights vary
across countries and are dependent on language in the constitution and subse-
quent judicial interpretations. Yet, regardless of the form, the literature generally
suggests that upholding these three obligations—and especially the obligation to
fulfill—generally means that resources get redirected toward social rights (Sun-
stein 2000, p. 124; Davis 2012, p. 1025). A right to education, for example, is sup-
posed to lead to increased governmental spending on education, which in turn
should expand educational opportunities or improve educational quality. Re-
gardless of whether increased governmental social spending ultimately improves
outcomes,”’ it signals the government’s commitment to fulfill social rights.

While it is well accepted that the fulfillment of social rights requires resources,
the framework adopted by the UN Committee on Economic, Social, and Cul-
tural Rights (2003) also recognizes resource constraints and holds that, where
resources are limited, social rights obligations can be achieved only over an ex-
tended period of time. This principle of progressive realization draws on the lan-
guage from the ICESCR, which requires each state to “take steps . . . to the maxi-
mum of its available resources” (art 2.1). Many national constitutions incorporate
similar language. Thus, resources devoted to social rights do not have to reach the
level required to completely fulfill these rights, yet they are supposed to gradually
increase over time. The principle has also been interpreted to mean that resources
devoted to social rights cannot simply be reduced. This notion of nonretrogres-
sion has been widely used by courts around the world to invalidate cuts to social
welfare programs as inconsistent with a constitution’s social rights obligations
(Landau 2012; Scheppele 2004). As Landau (2012, p. 233) observes, the principle
is particularly popular among courts globally because it “appears relatively court-
like: the judiciary is not involved in making complex budgetary allocations or
otherwise constructing policy, but instead merely prevents the state from putting
some new policy into effect.” In addition to the nonretrogression principle, there
are other areas where social rights obligations are immediate: states cannot dis-
criminate in the provision of social-rights-related goods and services, and they
should attempt to take steps to realize them regardless of their level of resources.
Finally, international bodies and some courts suggest that there exist a minimum
core of social rights that must always be guaranteed (UN Committee on Eco-
nomic, Social, and Cultural Rights 2003).

2.1. Enforcement

For the fulfillment of constitutional social rights to become a reality, they must
be implemented and enforced. The bulk of the literature has focused on courts
as the primary means of guaranteeing the constitution’s social rights provisions

> Evidence from development economics suggests that increased governmental spending does im-
prove outcomes (see, for example, Gupta, Verhoeven, and Tiongson 2002; Baldacci et al. 2008).
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(Sunstein 2000, 2001; Scheppele 2004; Dixon 2007; Gauri and Brinks 2008; Lan-
dau 2012). Most prominently, when the South African Constitutional Court ven-
tured into the area of social rights enforcement in the mid-1990s, it became the
backdrop for a heated debate over whether courts are the appropriate actors to
enforce social rights (Sajo 1999, p. 270; Sunstein 2001; Cross 2001; Dixon 2007;
Tushnet 2008). The core concern motivating the debate was that judges might be
institutionally ill-equipped for the inherently political task of deciding how the
political branches should allocate the national budget (Goldstone 2010, p. vii).
Commentators further worried that such social rights would be merely aspira-
tional in nature, raising expectations without delivering, making them a “bitter
mockery to the poor” (O’Neill 1996, p. 133).

By now, however, the normative debate has largely subsided, and the fact that
courts are enforcing their constitutions’ social rights provisions is widely accepted
(Landau 2012, p. 190). Scholars are now studying judicial rulings enforcing so-
cial rights, their reasoning, and the legal obligations they impose (Young 2012;
Langford 2008; Landau 2012). Political scientists, for their part, have started to
conduct case studies to discern the beneficiaries and redistributive consequences
of these judicial decisions (Gauri and Brinks 2008; Hoffman and Bentes 2008;
Landau 2012).

Of course, direct judicial enforcement is not the only possible enforcement
mechanism. First, even when not directly enforced, social rights can inform judi-
cial interpretations in other areas of law. For example, Zackin (2013) shows how
in US states, constitution makers constitutionalized social rights to preempt cer-
tain interpretations of the right to property and other economic rights that would
hurt the government’s ability to redistribute wealth, as the US Supreme Court did
during the Lochner era (Lochner v. New York, 198 U.S. 45 [1905]). When the con-
stitution includes social rights, it becomes harder for courts to invalidate social
welfare policies for violating the right to property.

Second, the electoral process is another enforcement mechanism for social
rights. Where social rights are enshrined in the constitution, they can serve as
a focal point for groups that mobilize for the protection of social rights (Wein-
gast 1997). When social policy goals are transformed into constitutional rights,
individuals are empowered. Different groups can invoke the constitution to re-
mind the government of its social rights promises and try to hold it accountable
in the next election (Zackin 2013; Versteeg and Zackin 2014). Indeed, this idea is
consistent with the literature on the effectiveness of human rights treaties, which
finds that for a right to become a reality, there need to be constituencies invested
in its enforcement. It is these groups, and their lobbying, litigation, and staging
of protests, that turn rights into reality (Simmons 2009). Constitutional rights
likewise give these groups a promise to point to as governments are debating the
budget or the adoption of new social welfare policies. It further gives them some-
thing to rally around when a government fails to provide basic necessities to its
people (Weingast 1997; Epp 1998).

Regardless of the mechanism through which these rights are enforced—direct
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judicial enforcement, indirect judicial enforcement, or enforcement through the
electoral process—the constitutionalization of social rights is supposed to elevate
the importance of social rights vis-a-vis other policy goals and to direct public
resources toward their fulfillment. Thus, each mechanism might bring about an
increase in public spending on social rights relative to policy goals that do not
enjoy constitutional status.

2.2. 'The Limits of Social Rights Enforcement

Importantly, each of these enforcement mechanisms also has its limitations.
Even where courts are rendering high-profile decisions that direct governments
to allocate resources toward education and health care, there is no guarantee that
these decisions are enforced. As Alexander Hamilton famously remarked, courts
lack the power of the sword and the purse (Hamilton 1961). Especially where ju-
dicial decisions are directed at the executive, the executive can refrain from fully
implementing them (Chilton and Versteeg 2018). This might happen even in de-
mocracies that generally respect the rule of law. In a well-known study, Rosen-
berg (1991) shows that many high-profile decisions of the US Supreme Court had
limited impact or were simply ignored. As another prominent example, South
African scholars have observed that the famous Grootboom decision was never
fully implemented (Pillay 2002). Indeed, 8 years after the landmark ruling (Re-
public of South Africa v. Grootbloom 2001 [1] SA 46 [CC]), Irene Grootboom
passed away penniless and without a home.

Aside from these general constraints, judges who enforce social rights are typ-
ically mindful of their institutional limitations and tend to exercise substantial
self-restraint. According to Landau (2012), courts rarely dictate sweeping social
rights policies. Reviewing social rights jurisprudence in a large number of coun-
tries, Landau (2012, pp. 203-29) suggests that most courts focus on relief for in-
dividual plaintiffs without ordering system-wide reforms. Another popular ap-
proach is to enforce the nonretrogression principle, which requires governments
not to reduce their level of social spending (Landau 2012, pp. 238-40). Only in
rare cases have courts ordered structural injunctions that demand system-wide
reforms and allow courts to issue sweeping social rights policies. These insights
suggest that while courts commonly enforce social rights, they have been cau-
tious not to depart too far from the traditional judicial role.

An important by-product of the focus on individualized enforcement is that it
directs resources to higher-income groups rather than the poor. Landau’s (2012)
study of the Colombian Constitutional Court shows that judicial enforcement
of social rights tends to direct resources toward those who can afford to go to
court and use the tutela system in their favor. A study on Brazil notes that most
judicial decisions enforcing social welfare rights involve the direct provision of
goods to litigants who bring cases instead of broad distributional change for the
poor (Hoftman and Bentes 2008, p. 117). These decisions therefore tend to ad-
dress middle-class concerns, such as the infamous Brazilian court decision that
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ordered the state to pay for a penile reconstruction (Hoffman and Bentes 2008).
While it is possible that such decisions increase overall social spending, they may
not redirect resources to those most in need.

Social mobilization, likewise, cannot be taken for granted. Even though peo-
ple protesting and demanding their rights is potentially one of the most pow-
erful tools to remind the political branches of the constitution’s promises, such
mobilization is fraught with collective-action problems. To mobilize for the pro-
tection of rights, disconnected citizens have to coordinate their actions and in-
cur the costs associated with doing so (Olson 1965). As the literature on social
mobilization suggests, overcoming such collective-action problems requires the
presence of entrepreneurial individuals motivated by benefits to their career or
the presence of grievances (Hardin 1982). Such collective-action problems are
easier overcome for some rights than others (Chilton and Versteeg 2016). Within
organizations, a forum exists through which disaffected individuals can coordi-
nate their actions and have tools at their disposal to resist the encroachment of
the rights to unionize or to form political parties. There is empirical support for
this theory: constitutional protection of organizational rights, such as the right
to form political parties and the right to unionize, leads to increased protection
of them, while protection of individual rights, such as the freedom of expression
or the freedom of movement, appears to not make a difference (see Chilton and
Versteeg 2016).

Social rights are also individual rights. They are individual entitlements that
are not typically enjoyed in groups. The right to education, for example, entitles
individuals to have access to schooling (in some cases, free of charge). The right
to health care likewise grants individuals a right to access basic types of health
care. While schools and hospitals are organizations that are potentially able to
organize to protect the rights to education and health care, it is not clear that they
always benefit from broadening access. Providing services to those without the
ability to pay may be costly. What is more, to the extent that schools and hospi-
tals are funded by the government, they may be reluctant to protest the govern-
ment. For that reason, it is not clear that social rights are linked to organizations
with the incentives and means to promote the fulfillment of these rights.

Perhaps more important, the growing availability of judicial remedies might
hurt broad social mobilization. One study of Argentina notes that the availabil-
ity of individual relief in court might come at the expense of social mobilization
(Smulovitz 2006). That is, instead of organizing and mobilizing to persuade the
government to provide social rights, individuals might simply go to court to en-
sure the delivery of certain services to themselves. Judicial enforcement of social
rights might thus aggravate collective-action problems (Scheingold 1974, p. 209).

With regard to these inherent limitations to social rights enforcement, it is
not clear, on theoretical grounds, what impact the constitutionalization of social
rights may have. The near-universal consensus that these rights are normatively
desirable is no guarantee that they shift government behavior in some way. The
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remainder of this paper empirically tests whether guaranteeing these social rights
translates into increased social spending.

3. Data
3.1. Data on Constitutional Rights

To analyze the effect of constitutional social rights on social spending, we rely
on original data on constitutional rights based on the hand coding of consti-
tutions in place in 196 countries from 1946 to 2016.° The data set was first in-
troduced and explained in Law and Versteeg (2011) and Goderis and Versteeg
(2014) and includes whether each constitution includes a range of rights. We
focus on two social rights: the right to education and the right to health care.
Although there are several reasons to focus on these rights, we do so primarily
because corresponding measures of government spending on these issues are
available. In Section 6.3, we also explore the impact of the right to social security
and the right to housing, albeit for a smaller sample, because the relevant spend-
ing data for these rights have more limited availability.

Figure 1 presents the prevalence of the rights to education and health care in
the world’s constitutions over time. As Figure 1 shows, 82 percent of countries
had a right to education and 71 percent of countries had a right to health care in
their constitutions by 2016. Figure 2 depicts the countries that had these rights in
their constitutions as of 2016 and reveals that the overwhelming majority of con-
stitutions include at least one of the two rights. Of the 192 countries in our data
set for 2016, 22 had a constitutional right to education, one had a constitutional
right to health care, and 135 had both rights in their constitutions.

3.2. Data on Social Spending

To test the impact of social rights, we use measures from the WDI that cap-
ture relevant public spending. Following the practice in the literature (Avelino,
Brown, and Hunter 2005; Stasavage 2005; Doyle 2015), we use the annual pub-
lic education expenditure as a percentage of a country’s gross domestic product
(GDP) as our measure of spending on education. These data are available from
1970 to 2016 for up to 183 countries.” Our measure of health-care spending is the
annual public health-care expenditure as a percentage of a country’s GDP. These

¢ The online appendix provides more information about the data. It also provides additional in-
formation about our other data, our matching procedure, complete regression results for the tables,
and a variety of unreported robustness checks.

7 We use the July 2017 edition of the World Development Indicators (WDI) database (https://data
.worldbank.org/indicator). For education expenditure, we use the variable SE.XPD.TOTL.GD.ZS
(“government expenditure on education, total [% of GDP]”). According to the WDI, this “includes
expenditure funded by transfers from international sources to government. General government
usually refers to local, regional and central governments.” Although the WDI has data on education
spending for 183 countries for at least 1 country-year during this period, there are fewer observations
available in any given year. The maximum number of observations is 121 in 2002.
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Figure 1. Countries with constitutional rights to education and health care

data are available from 1995 to 2014 for up to 185 countries.® In further analyses,
we also test the impact of social rights using three additional dependent variables:
Section 6.1 uses data on spending as a percentage of total public spending (as
opposed to spending as a percentage of GDP) from the WDI,® Section 6.3 uses
data on the percentage of the GDP spent on housing and social security from the

8 For health-care expenditure, we use the variable SH. XPD.PUBL.ZS (“health expenditure, public
[% of GDP]”). According to the WDI, “Public health expenditure consists of recurrent and capital
spending from government (central and local) budgets, external borrowings and grants (including
donations from international agencies and nongovernmental organizations), and social (or compul-
sory) health insurance funds.”

° For education, we use the variable SE.XPD.TOTL.GB.ZS (“expenditure on education as % of
total government expenditure [%]”). According to the WDI, “General government expenditure on
education (current, capital, and transfers) is expressed as a percentage of total general government
expenditure on all sectors (including health, education, social services, etc.). It includes expenditure
funded by transfers from international sources to government. General government usually refers to
local, regional and central governments.”For health care, we use the variable SH.XPD.PUBL.GX.ZS
(“health expenditure, public [% of government expenditure]”). According to the WDI, “Public
health expenditure consists of recurrent and capital spending from government (central and local)
budgets, external borrowings and grants (including donations from international agencies and
nongovernmental organizations), and social (or compulsory) health insurance funds.”
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Figure 2. Countries with constitutional rights to education and health care, 2016

Global Development Network Growth Database,'® and Section 6.5 uses data on
health and education outcomes from the WDI."

Our choice to use social spending by the government as our primary dependent
variables requires some explanation. While empirical studies document a link be-
tween social spending and social outcomes (Gupta, Verhoeven, and Tiongson
2002; Baldacci et al. 2008), social spending does not guarantee the full realization
of social rights. A government may increase its spending on education, and yet, at
least for the short term, many may remain illiterate. Our measures thus capture
governmental efforts to make progress on realizing a right rather than outcomes.

To gauge how spending measures contrast with other possible indicators, it is
useful to consult the classification of human-rights indicators provided by the
Office of the High Commissioner for Human Rights (OHCHR 2008), which dis-
tinguishes between structural indicators, process indicators, and outcome indi-
cators. Structural indicators capture “basic institutional mechanisms deemed
necessary for facilitating realization of a human right,” such as whether domes-
tic constitutional law protects a right (OHCHR 2008, p. 11). Process indicators,
by contrast, capture governmental action toward the final achievement of a right

1 See World Bank, The Lost Decades: Developing Countries’ Stagnation in Spite of Policy Re-
form 1980-1998 Dataset, Government Finance 2001 (http://siteresources.worldbank.org/INTRES
/Resources/469232-1107449512766/648083-1108140788422/Lost_decades_GovernmentFinance
_6_2001.xls). We use the variables 82f (“housing and community amenities for spending on hous-
ing”) and 82e (“social security and welfare for spending on social security”). We exclude observa-
tions from the Democratic Republic of the Congo because it is an extreme outlier in this data set.
For instance, the median percentage of GDP spent on social security in this data set is 4.22, but the
Democratic of the Congo is reported to have spent 20,427 percent of GDP on social security in 1993.

! For education, we use the following variables: SE.ADT.1524.LT.ZS (“literacy rate, youth total [%
of people ages 15-24]”); SE.PRMG.INT.ZS, which captures education intake—that is, “the gross in-
take ratio in first grade of primary education, total (% of relevant age group)”; and SE PRMPR.SL.ZS,
which captures education persistence, which is “[p]ersistence to last grade of primary, total (% of co-
hort).” For health care, we use the following variables: SH.MED.BEDS.ZS (“hospital beds [per 1,000
people]”), SHMED.PHYS.ZS (“physicians [per 1,000 people]”), and SP.DYN.LE00.IN (“life expec-

»

tancy at birth [total years]”).
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(OHCHR 2008, p. 11); social spending measures are an example of process indi-
cators. Finally, outcome indicators capture the final realization of a right, such as
life expectancy or literacy rates (OHCHR 2008, p. 12).

We believe that when it comes to measuring the impact of social rights ob-
ligations, process indicators are more suitable than outcome indicators. In this
respect, social rights are different from civil and political rights, which are usu-
ally evaluated using outcome indicators (for example, incidents of torture). Civil
and political rights are often seen as negative rights: large steps toward their ful-
fillment can be made by simply not violating them. To illustrate, the govern-
ment’s refraining from torture is an important step in realizing freedom from
torture.'? The full realization of social rights, by contrast, is a long-term process
that is affected by many factors beyond a government’s control. Indeed, devel-
opment economists have shown that, while health-care and education spending
affect health and education outcomes, they are not the only factors that produce
such outcomes (Gupta, Verhoeven, and Tiongson 2002; Baldacci et al. 2008). As
a result, process indicators such as measures of governmental spending are more
likely to pick up constitutionally induced changes in governments’ behavior than
slow-moving outcome indicators. Considering the nature of social rights, we thus
believe that it is more appropriate to use measures that capture governments’ ef-
forts than ultimate outcomes. That said, as part of the additional analyses in Sec-
tion 6, we also report results using education and health-care outcomes as our
dependent variable.

3.3. Graphical Exploration

Before we turn to our primary empirical analysis, an initial exploration of the
relationship between social rights and social spending suggests that social rights
might not be associated with increases in social spending. Figure 3 depicts the
data on governments’ spending on education and health care over time. As Fig-
ure 3 shows, countries that have constitutionalized education and health care
spend a lower percentage of their GDP on education and health care than coun-
tries without these rights."

Of course, even though countries with constitutional rights to education and
health care spend less on education and health care as a percentage of GDP than
countries without these rights, it could still be the case that individual countries
increase their spending after constitutionalizing these rights. After all, the coun-
terfactual in which we are interested is whether adopting a social right results in a
country spending more on that right, not whether countries with the right spend
more than countries without it.

12 Of course, this binary distinction is problematic, as negative rights like the prohibition of tor-
ture also require expensive government action (Posner 2014), and many courts have held that gov-
ernments have protective duties in the realization of civil and political rights.

' Figure 3 does not include data from Zimbabwe because its spending on education was abnor-
mally higher in 1992 and 1994. Since Zimbabwe did not have a right to education or health care un-
til 2013, including Zimbabwe only exacerbates the pattern shown in Figure 3 that countries without
the rights to education and health care spend a greater percentage of their GDP on these services
than countries with those rights.
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Figure 3. Average government social spending

To examine this, Figure 4 depicts a subset of countries that added the right to
education or health care to their constitutions during the period for which we
have data." It depicts the average score for the 5 years before and after the right
was adopted. Figure 4 provides little evidence that the constitutional right to ed-
ucation or health care shifts governments’ spending. There is a slight decrease in
public spending on education and a slight increase in public spending on health
care, but both of these trends appear to predate the adoption of the constitutional
right. Although Figure 4 does not take account of confounding factors, the raw
data do not suggest that social rights are associated with higher levels of social
spending.

4. Research Design
4.1. Empirical Approach

Isolating the effect of constitutional rights on governments’ behavior is not an
easy task. The primary difficulty is that there may be factors that influence both
the decision to incorporate a right into a constitution and the protection of that

" We restrict our data set in four ways to create Figure 4. First, we exclude observations from
countries that by 2016 had never adopted the right to education or health care. Second, we exclude
observations from countries that adopted the right to education or health care before they entered
our data set (however, if a country has a right in the first year it enters our data set, and that is the
first year it is an independent country, it is included in Figure 4). Third, we exclude observations
from countries that adopted a right and then removed it from their constitutions (because it is diffi-
cult to know whether to code observations from these countries as being X years before the adoption
of the right or Y years after the adoption of the right). Fourth, we exclude observations for which
the education or health-care spending is missing. This process results in 224 observations from 47
countries for the education panel and 280 observations from 52 countries for the health-care panel.
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Figure 4. Average government spending before and after constitutional change

right. This selection problem biases any naive analysis of the impact of a consti-
tutional right. This problem is similar to the selection problem in the literature
on the effectiveness of human rights treaties. Over the past decades, scholars in
that field have used a variety of methods—including Heckman selection mod-
els (Neumayer 2005) and instrumental variables regressions (Simmons 2009)—to
address the problem that countries’ choices to sign treaties are not random. Al-
though these methods cannot solve the fundamental problem that constitutional
rights are, at least usually, not randomly assigned, they can help to produce more
credible estimates than simply regressing social spending on the presence of a
constitutional right.

In this literature, the most common technique that has been used is matching
(Simmons and Hopkins 2005; Hill 2010; Lupu 2013a, 2013b, 2015; Nielsen and
Simmons 2014; Fuhrmann and Lupu 2016). The goal of matching is to reduce
significant differences between the treatment and control groups by pairing ob-
servations that are as similar in as many relevant ways as possible, except that one
has received the treatment while the other has not. The critical assumption of this
method is that if the observations are similar along all relevant dimensions except
that one has received the treatment, then observed differences in the dependent
variable can be attributed to the treatment. Obviously, this is a heroic assumption
(Spamann 2015). After all, it begs the question, if the observations (for exam-
ple, countries) are similar along all dimensions, why did one country receive the
treatment (adopt the right) when the other did not? That said, although this as-
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sumption is a strong one, matching has become the most common way to test the
effectiveness of rights because it does at least ensure that comparisons are made
between similar countries.

An important shortcoming of matching is that it relies on conditioning exclu-
sively on observable variables. It is possible, therefore, that there are unobserved
variables influencing both the treatment and outcome. When these are not in-
cluded in the matching, the impact of the unobservables might be mistakenly at-
tributed to the treatment. In the human-rights context, a major concern is that
there are unobserved differences in states’ preferences for treaty commitments
that are related to human-rights practices. To address this problem, Lupu (2013a,
2013b, 2015) develops a method to measure a state’s preferences for treaty com-
mitment with the goal of turning preferences for treaty commitments from an
unobserved to an observed variable. This method estimates the treaty ideal point
for countries on the basis of their existing treaty ratification record and then cal-
culates the probability that a state would have ratified a particular agreement. To
do so, Lupu uses the W-NOMINATE algorithm that was developed to explain
the ideological preferences of legislators (Poole and Rosenthal 1997).

Under this approach, the decision to ratify a human-rights treaty is modeled
as a point in n-dimensional policy space (Lupu 2013a, 2013b, 2015). The ideal
points of every state in every year are then calculated as points in the same #n-
dimensional policy space on the basis of previous ratification decisions. The as-
sumption is that the closer a state’s ideal point is to the point estimated for a
particular treaty, the more likely it is that a state will ratify that treaty. After cal-
culating the probabilities of treaty ratification in this way, Lupu includes them in
matching algorithms, thus accounting for an important unobservable determi-
nant of treaty ratification.

Recent work (Chilton and Versteeg 2015, 2016) uses this approach to estimate
the effect of constitutional rights on a government’s behavior. Ideal-point estima-
tion is used to approximate every country’s constitutional ideal point, which is
then used to calculate the probability that a country will adopt a particular right.
These probabilities and a set of standard observable variables are then matched.
In this paper, we follow the same approach.

4.2. Implementation

Following Lupu (2013a, 2013b, 2015) and Chilton and Versteeg (2015, 2016)
our analysis involves three stages. We use ideal-point estimation, matching, and
regression analysis.

4.2.1. Ideal-Point Estimation

In the first stage, we estimate every country’s constitutional ideal point using
data on 87 rights that are commonly found in national constitutions (see Chil-
ton and Versteeg 2015, 2016). We estimate a two-dimensional model using the
W-NOMINATE algorithm for the R programming language (Poole et al. 2011).
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This analysis yields annual constitutional ideal points along two dimensions for
196 countries from 1946 to 2016.

With these ideal points, we next estimate the probability that a country would
have included the right to education or health care in its constitution by calcu-
lating the distance between the country’s ideal point and the ideal point of that
right. Doing so produces an estimate of the probability between 0 and 1 that a
country would have a particular right protected by its constitution in every year.
Intuitively, these estimates capture the probability that a country will adopt a
right based on its general preference for rights commitment as revealed by its
other constitutional choices.

4.2.2. Matching

In the second stage, we match country-year observations in which the coun-
try’s constitution included the relevant constitutional right to those in which its
constitution did not include that right. Our matching procedure uses the prob-
abilities calculated in the first stage of our analysis and a number of observable
variables that are commonly used in the literature on social spending (Avelino,
Brown, and Hunter 2005, pp. 631-32; Doyle 2015, pp. 795-96).

First, we control for the urban population (as a percentage of the total pop-
ulation). We do so because urbanization tends to be associated with industrial-
ization and organized workers, which, in turn, might lead to stronger demands
for social spending (Bates 1981). Second, we control for the population over age
65 (as a percentage of the total population), since having a higher number of el-
derly people often leads to more social spending. Third, we control for economic
growth, as captured by the annual percentage growth in GDP per capita, because
economic volatility can affect social spending. Fourth, we control for inflation,
since high inflation suggests that the government may be spending more than
it receives. These variables are from the October 2015 edition of the WDI data-
base." Fifth, we control for log of GDP per capita, from version 8.1 of the Penn
World Tables (Feenstra, Inklaar, and Timmer 2015), since wealthier countries
spend more on social welfare (a principle known as Wagner’s law).

In addition, we include several standard control variables from the literature
on government repression (Poe and Tate 1994; Poe, Tate, and Keith 1999). Since
democratic countries are generally more respectful of human rights (Bueno De
Mesquita, Downs, and Smith 2005) and engage in higher rates of social spend-
ing (Avelino, Brown, and Hunter 2005), we also match on each country’s polity
score as a measure of democracy.'® Moreover, we match on whether a country is
engaged in an interstate war or civil war,"” as wars tend to affect a country’s per-

*We use the following WDI variables: SP.URB.TOTL.IN.ZS for the urban population,
SP.POP.65UP.TO.ZS for the population of those 65 and older, SL.UEM.TOTL.ZS for total unem-
ployment, NY.GDP.DEFL.KD.ZG for inflation, and NY.GDP.PCAP.KD.ZG for GDP per capita
growth (annual percentage).

'* We use the polity2 variable from the Polity IV Project (Marshall, Gurr, and Jaggers 2017).

7We use the yearly conflict data set from Uppsala Conflict Data Program, UCDP Conflict Ency-
clopedia (http://www.ucdp.uu.se).
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Table 1
Matching Results by Sample

Education Health Care
Full Matched Full Matched
Sample size (N) 2,431 530 3,105 862
Treatment (N) 1,834 265 2,082 431
Control (N) 597 265 1,023 431
Mean distance: treatment .894 .658 .853 597
Mean distance: control 325 .559 299 512

formance regarding rights, which might include social rights. Given the evidence
that simply deleting observations with missing variables biases results (Lall 2016),
we follow the practice in the human-rights literature and use Amelia to input
missing values for our control variables (Lupu 2013a, 2013b, 2015; Chilton and
Versteeg 2015, 2016). In addition, we include a lagged dependent variable and a
linear time trend in our matching process.

We chose to use propensity-score matching (Honaker, King, and Blackwell
2011)." While there are other matching methods available, this method is ad-
vocated by Lupu (2013b) and has been the primary method used in the interna-
tional law literature (Simmons and Hopkins 2005; Hill 2010)." Using this ap-
proach, we created two matched data sets—one for the right to education and
one for the right to health care. As Table 1 shows, doing so dramatically improves
the balance for our two matched samples: the balance for the education sample
improved by 83 percent, and the balance for the health-care sample improved by
85 percent.

To further explore the matching results, Figure 5 reports the standardized
mean differences between the treatment and control observations for the samples
in Table 1. The results in Figure 5 show that the large improvements in balance
for the matched samples are primarily driven by dramatically smaller standard-
ized mean differences in the variables that capture the probability of adopting a
right, created using the W-NOMINATE algorithm. In other words, the match-
ing process appears to primarily ensure that the countries in the matched sample
have a comparable set of constitutional rights.

'8 As in Chilton and Versteeg (2015), we use nearest-neighbor matching with a caliper of .5 to en-
sure that the matched pairs improve the balance in the sample.

19 Although propensity-score matching is the most widely used in the literature, it has recently
been criticized for increasing imbalance, inefficiency, model dependence, and bias (King and Nielsen
2016; King, Lucas, and Nielsen 2017). Despite these criticisms, we elected to use propensity-score
matching because it is the most widely used in the literature and other methods are still early in their
development. In robustness checks reported in Section 5.2, we follow the recommendation of King
and Nielsen (2016) and use Mahalanobis distance matching, and in analysis reported in the online
appendix, we use the matching frontier approach developed in King, Lucas, and Nielsen (2017).
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Figure 5. Differences between treatment and control variables

4.2.3. Multivariate Regression Analysis

In the third stage, we use the matched data sets to test the impact of social
rights on social spending using regression analysis. We do so because the treat-
ment and control groups are not perfectly balanced after the matching process.
We estimate an ordinary least squares model that includes all of the variables on
which we matched and a set of year fixed effects (see Lupu 2013a, 2013b, 2015;
Chilton and Versteeg 2015; Fuhrmann and Lupu 2016). We address potential
serial correlation by calculating robust standard errors clustered at the country
level.

5. Primary Results
5.1. Baseline Specification

Table 2 presents our baseline results of estimates of the effect of having a consti-
tutional right to education and health care on public spending as a percentage of
GDP. The results in Table 2 suggest that the effects of both rights are positive but
statistically insignificant and substantively small. Moreover, as we explore more
in Section 5.2, the relatively small standard errors for the variable indicating the
right to education or health care suggests that these results are also fairly precisely
estimated. Simply put, these results suggest that constitutionalizing these rights
does not produce a statistically significant increase in the amount of money that
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Table 2

Effect of Constitutional Social Rights on Social
Spending: Baseline Results

Education  Health Care

Constitutional Right .051 .033
(.053) (.044)
Probability of Right 062 —.082
(.057) (.054)
Urban Population —.002 —.002
(.002) (.002)
Population over 65 —.012 .015*
(.010) (.006)
Inflation —.000 —.000*
(.000) (.000)
GDP per Capita (In) .107* .038
(.052) (.035)
GDP Growth —.016* —.014*
(.006) (.006)
Polity Score .004 .005
(.005) (.005)
Interstate War 199+ —.065
(.101) (.071)
Civil War —.013 —.070
(.156) (.060)
Spending, , .950** .950**
(.016) (.012)
N 530 862
R? 929 952

Note. Robust standard errors clustered by country are
in parentheses. All models include year fixed effects.
“p<.10.
*p <.05.
*p<.01.

the government spends on them as a percentage of GDP. Taken together, these
results are consistent with the graphical evidence presented in Section 3.

5.2. Alternative Specifications

Our primary results are not dependent on the specifics of our empirical strat-
egy. Instead, we find the same results when we use a different matching approach
and when we remove each of the key elements of our research design.?

As a baseline, model A in Table 3 reproduces the primary specification pre-
sented in Table 2. Model B reports the results when using an alternative approach
to matching, Mahalanobis distance matching. We use this approach following the
recommendation of King and Nielsen (2016) out of concern that the propensity-

? The results in Tables 3-8 report only the coefficients for Constitutional Right and omit the coef-
ficients for the control variables. The online appendix reports the complete regression results for all
of the regressions discussed.
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Table 3

Effect of Constitutional Social Rights on Social Spending;:
Alternative Specifications

Education Health Care

Model A: baseline specification:

Constitutional Right .051 .033
(.053) (.044)
N 530 862
Model B: Mahalanobis matching:
Constitutional Right .044 .024
(.037) (.038)
N 1,194 2,046
Model C: without matching:
Constitutional Right .001 .038
(.034) (.035)
N 2,633 3,473
Model D: without W-NOMINATE:
Constitutional Right —.010 —.021
(.029) (.024)
N 2,633 3,473
Model E: without multiple imputation:
Constitutional Right —.037 .020
(.042) (.031)
N 1,640 1,585
Model F: with country fixed effects:
Constitutional Right —.273 299
(.333) (.199)
N 2,123 1,721

Note. Robust standard errors clustered by country are in parentheses.
Coeflicients for control variables and constants are not reported.

score-matching approach we use in our baseline analysis may induce imbalance
or model dependence. Model C includes the same variables as our baseline spec-
ifications, but the data were not first processed with matching. Model D further
exclude our estimate of the probability that a country includes the right in its
constitution as obtained through the W-NOMINATE procedure. For model E
we start with a specification based on model C (no matching and no estimated
probability of adopting the right) and then do not use Amelia to input missing
values for our control variables. Finally, model F goes a step further and reports
regressions that do not use matching, do not use the W-NOMINATE probabil-
ities, do not use the Amelia procedure, and do not include a lagged dependent
variable. Instead, the results for model F include just the control variables and
year and country fixed effects. In none of the five specifications are results posi-
tive and statistically significant. Taken together, the results in Table 3 suggest that
including these social rights in a constitution is not associated with a statistically
significant increase in relevant spending.
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5.3. Substantive Effects

While the results reported thus far suggest that constitutionalizing social rights
is not associated with statistically significant increases in social spending, we
have not yet considered the size of the effect. It is possible that a constitutional
right has a substantively large effect that is not statistically significant because the
model is imprecisely estimated.

To address this concern, Rainey (2014) develops an approach to evaluate
whether null results are the same as evidence that a given variable has no effect.
The approach requires first defining the smallest effect that could be considered
substantively meaningful (denoted m) and then defining a reject region from —m
to m. A variable is considered to have no effect when the 90 percent confidence
interval for a coefficient does not cross —m or m. This approach is easy to imple-
ment in a standard regression framework and has been used in the human-rights
literature (Nielsen and Simmons 2014; Chilton and Versteeg 2015).

This approach does, however, require researchers to subjectively define the size
of m. When studying the relationship between democratization on social spend-
ing, Avelino, Brown, and Hunter (2005) argue that a .5-percentage-point increase
in social spending as a percentage of GDP is a substantively meaningful effect.
Although it is admittedly subjective, we define m as .5.

Figure 6 shows the point estimates and the 90 percent confidence intervals for
the models presented in Table 3. The confidence intervals for the right to edu-
cation do not cross .5 for any of the regressions. The confidence interval does,
however, cross —.5 in model F—which is the model that does not include control
variables and is thus likely to be imprecisely estimated. The confidence intervals
for the right to health care cross .5 only for model F. The results for all other
models show that the impact of the rights to education and health care is almost
precisely 0. The results in Figure 6 thus suggest not only that the effects of the
constitutional rights to education and health care on spending are not statistically
significant but also that there is little evidence that the effects might nonetheless
be substantively meaningful.

6. Additional Analyses

Our primary results suggest that constitutional rights to education and health
care are not associated with higher government spending on education or health
care as a percentage of GDP. To further explore the effect of constitutionalizing
social rights, we next test the effect of these rights when using alternative ways
of measuring spending on education and health care, altering how we define
whether social rights are included in the constitution, expanding our analysis to
examine the rights to housing and social security, testing whether constitutional
rights to education and health care have a greater effect in countries with inde-
pendent judiciaries, and exploring the effect of the rights to education and health
care on education and health outcomes.
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Figure 6. Substantive effects of rights on spending

6.1. Alternative Measures of Social Spending

Until now, our dependent variable has been public spending on education
and health care as a percentage of GDP. Of course, there are alternative ways to
measure social spending, and there are also reasons to be concerned that our ap-
proach may not accurately capture the impact of constitutional rights.

A first concern is that indicators that capture social spending as a percentage
of GDP are sensitive to shocks in the country’s GDP per capita. For instance, if
a country were to spend the same absolute amount on education in consecutive
years, and it experienced a negative economic shock in one of the years, our de-
pendent variable would suggest that the country did more for education or health
care even though spending was the same. Since measurement error in our de-
pendent variable should have the effect of inflating our standard errors, and the
results in Figure 6 suggest that our estimates are fairly precisely estimated, we do
not believe that this is a major concern. Nevertheless, we reestimated the regres-
sion specifications reported in Table 3 using different dependent variables: health
spending and education spending as a percentage of total government spending
in all sectors. These results are reported in Table 4. As with our primary analyses,
these results reveal little evidence of a positive and statistically significant effect of
the right to education or health care. Although the result for health care is pos-
itive and statistically significant in the baseline specification, it is not robust to
alternative specifications.

A second concern with our primary dependent variables is that the benefits
of additional spending may decrease after a certain point. While the principle
of progressive realization requires the government to gradually direct more re-
sources toward the realization of social rights, there are also certain key bench-
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Table 4

Effect of Social Rights on Social Spending: Alternative Spending Measures

% Government Spending

Meets Spending Targets

Education Health Care

Education Health Care

1) (2) (3) 4)
Model A: baseline specification:
Constitutional Right 133 207+ .001 .019
(.201) (.121) (.026) (.017)
N 364 830 526 840
Model B: Mahalanobis matching:
Constitutional Right .068 —.080 .014 —.011
(.253) (.139) (.031) (.019)
N 688 2,036 1,194 2,046
Model C: without matching:
Constitutional Right .056 .088 —.010 .014
(.185) (.108) (.023) (.014)
N 1,834 3,468 2,633 3,473
Model D: without W-NOMINATE:
Constitutional Right —.089 —.068 —.029* —.006
(.144) (.063) (.014) (.008)
N 1,834 3,468 2,633 3,473
Model E: without multiple imputation:
Constitutional Right —.112 —.061 —.035 —.016
(.224) (.125) (.036) (.020)
N 951 1,580 1,640 1,585
Model F: with country fixed effects:
Constitutional Right —.194 .870 —.030 .011
(1.037) (.840) (.052) (.029)
N 1,242 1,716 2,123 1,721

Note. Robust standard errors clustered by country are in parentheses. Coefficients for control vari-

ables and constants are not reported.
“p <10,
*p <.05.

marks on social spending that are considered necessary to meet basic obligations.
Indeed, some constitutions explicitly set such targets, such as that of Costa Rica,
which requires the government to spend no less than 8 percent of the GDP on
education.! Although recommendations on what is an appropriate amount to
spend on education and health care vary, to our knowledge the most common
and widely cited spending targets are that governments should spend 6 percent of
GDP on education (UN Educational, Scientific, and Cultural Organization 2015)
and 5 percent of GDP on health care (Savedoft 2007). Meeting these targets, then,
can be seen as a good indicator of a government’s commitment to uphold its con-
stitutional obligations. To capture this, we use dependent variables that equal one
if the percentage of GDP spent on education is 6 percent or greater and one if the

2 “For the State education, superior [education] included, the public expenditure will not be in-

ferior to the annual eight percent (8 percent) of the gross domestic product, in accordance with the
law, without prejudice to that established in Articles 84 and 85 of this Constitution” (Constitution of
Costa Rica 1949, art. 78 [2011]).

This content downloaded from 129.049.005.035 on June 22, 2018 05:27:46 AM
All use subject to University of Chicago Press Terms and Conditions (http://www.journal s.uchicago.edu/t-and-c).



Rights without Resources 737

percentage of GDP spent on health care is 5 percent or greater. Table 4 reports
the results of using linear probability models to estimate the effect of having a
constitutional right to education or health care on these spending targets. Again,
the results reveal no evidence that constitutionalizing the right to education or
health care increases the likelihood of meeting the targets.

6.2. Alternative Definitions of Social Rights

Not all constitutional rights to education and health care are the same. Indeed,
there are important differences in the ways that countries formulate these rights
in their constitutions. There is variation in whether these rights are stated as
goals for the government or rights for citizens, whether they are justiciable, and
whether the social-rights-related services ought to be provided free of charge. To
capture such nuances in constitutional texts, we coded three alternative variables
for health-care and education rights.

First, we recoded whether countries have the rights to education and health
care while excluding countries that merely list these rights as a goal for their gov-
ernments. For instance, some countries draft social rights as rights for citizens
(for example, “everyone has a right to an education”), while others draft them as
a goal for the government (for example, “the government shall ensure that ev-
eryone has access to education”). While the difference may be mere semantics, it
is possible that granting explicit rights is more empowering for individuals who
seek to enforce them. In Table 5 we recreate the model specifications presented
in Table 3 while using this alternative constitutional rights coding. Although the
regression for model F finds a statistically significant effect for the right to health
care, this result is not robust to alternative specifications. The rest of the results
are consistent with our baseline results, which suggests that there is no impact.

Second, we recoded whether countries have the rights to education and health
care while excluding countries that explicitly made the rights nonjusticiable. Some
countries explicitly state that courts are unable to enforce a right.”> When rights
are nonjusticiable, it becomes difficult to bring claims in court and harder for indi-
viduals to use the constitutional language to pressure the government to increase
social spending.”® The estimates using this alternative coding are also presented in
Table 5. As with our baseline specifications, these estimates do not provide evi-
dence that these rights are associated with increased government spending.

Third, we recoded whether countries have the rights to education and health
care while including only countries that stipulate that these rights will be pro-
vided free of charge. Of the countries that provide a right to education, 65 percent
stipulate that education should be available free of charge, while 22 percent of the

22 One example is the constitution of India, which states that “[t]he provisions contained in this
Part shall not be enforceable by any court, but the principles therein laid down are nevertheless funda-
mental in the governance of the country and it shall be the duty of the State to apply these principles in
making laws” (Constitution of India, art. 37).

2 Courts, however, have at times been creative at circumventing explicit constitutional language
that makes social rights nonjusticiable. The Indian Supreme Court, for example, has enforced the
right to education even though the constitution declares the right to be nonjusticiable.
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countries that provide a right to health care do the same. If anything, we may ex-
pect that when the constitution requires education and health care to be provided
free of charge, the impact on government spending will be larger. The results us-
ing this alternative coding are presented in Table 5. Again, our estimates do not
provide any evidence that these rights are associated with increased government
spending.

6.3. The Rights to Housing and Social Security

Our analyses thus far have relied on social spending data from the WDI. An
alternative data source used to study social spending is the Global Development
Network Growth Database. Although this database has less coverage than the
WD, it includes data on government spending on housing and social security
as a percentage of GDP. This allows us to include two additional constitutional
rights: the right to housing and the right to social security.

In Table 6 we test the effectiveness of these rights using the specifications intro-
duced in Table 3. The results reported in Table 6 are largely substantively small
and not statistically significant. The only result that is positive and statistically
significant is the effect of the right to housing in model F. Although it provides
some evidence that the right to housing increases spending on housing, this re-
sult is not robust to alternative specifications.

6.4. Social Rights and Judicial Independence

Thus far, we have explored the effect of social rights on social spending in the
aggregate—that is, across all countries and all years. It is possible, however, that
constitutional social rights are associated with increased social spending only
when certain conditions are present. As described in Section 2.1, the bulk of the
social rights literature focuses on courts as the main protector of social rights. In-
deed, the literature extensively documents how courts around the world have or-
dered governments to write new policies and provide access to social services and
how they have struck down austerity measures, among other things. The focus on
courts is not limited to the literature on social rights: comparative constitutional
law as a whole is quite bullish on the ability of courts to protect rights (Gardbaum
2015, p. 287). What is more, research in economics and political science finds a
positive relationship between the presence of independent judiciaries and respect
for human rights (for example, Crabtree and Nelson 2017; La Porta et al. 2004;
Keith 2002b). It is possible, then, that constitutional social rights increase gov-
ernment spending only when there is an independent judiciary that can actively
enforce them.

To explore whether the impact of the rights to health care and education are
dependent on the presence of an independent judiciary, we use the measure Judi-
cial Independence developed by Linzer and Staton (2015), a latent measure con-
structed from eight direct and indirect measures of judicial independence and
available for 200 countries for 50 years. We use this measure for our analysis be-
cause of the excellent coverage of the data.
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Table 6

Effect of Social Rights on Social Spending:
Housing and Social Security

Housing  Social Security

Model A: baseline specification:

Constitutional Right .006 .038
(.034) (.059)
N 579 666
Model B: Mahalanobis matching:
Constitutional Right .005 —.068
(.028) (.064)
N 824 1,365
Model C: without matching:
Constitutional Right .003 —.036
(.025) (.056)
N 1,589 1,567
Model D: without W-NOMINATE:
Constitutional Right —.028 .006
(.024) (.047)
N 1,589 1,567
Model E: without multiple imputation:
Constitutional Right .032 —.089
(.027) (.057)
N 1,292 1,260
Model F: with country fixed effects:
Constitutional Right 297+ —.137
(172) (.459)
N 1,411 1,376

Note. Robust standard errors clustered by country are in parentheses.
Coeflicients for control variables and constants are not reported.
+
p < .10.

To test whether having an independent judiciary increases the effectiveness
of social rights, we include a measure of judicial independence in our baseline
model and an interaction between judicial independence and the rights to edu-
cation and health care. Since our primary matching algorithms do not report any
pairs that met our criteria when including these interactions, we estimate only
models D-F from Table 3. Table 7 reports the key coefficients for these regres-
sions, which do not reveal any evidence that the interaction of social rights and
judicial independence has a statistically significant effect on social spending.

6.5. Social Rights and Social Outcomes

Finally, although we have not found evidence that including social rights in
constitutions is associated with increased government spending, it is theoretically
possible that countries could improve the provision of a given social service—
for example, by improving efficiency—without increasing government spending.
Fully testing the effects of social rights on improvements in social outcomes will
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Table 7

Interaction of Social Rights and Judicial Independence

Education  Health Care

Model A: without matching:

Constitutional Right —.024 .015
(.087) (.046)
Judicial Independence —.011 .153
(.117) (.117)
Constitutional Right x Judicial Independence .035 .042
(.097) (.082)
N 2,633 3,473
Model B: without W-NOMINATE:
Constitutional Right —.036 —.023
(.081) (.047)
Judicial Independence —.011 204+
(.117) (.111)
Constitutional Right x Judicial Independence .041 .038
(.095) (.081)
N 2,633 3,473
Model C: without multiple imputation:
Constitutional Right —.147 .033
(.100) (.050)
Judicial Independence —.228* .265*
(.135) (.125)
Constitutional Right x Judicial Independence .143 —.028
(.105) (.079)
N 1,640 1,585
Model D: with country fixed effects:
Constitutional Right —.687 371
(.635) (.324)
Judicial Independence 1.844 431
(1.436) (.880)
Constitutional Right x Judicial Independence .836 —.160
(.965) (.394)
N 2,123 1,721

Note. Robust standard errors clustered by country are in parentheses. Coefi-
cients for control variables and constants are not reported.

+p <10

*p <.05.

require future research, but we end our analysis by preliminarily testing the effect
of the rights to education and health care on educational and health outcomes.

To do so, we use WDI data on educational and health outcomes. We collected
information about three educational outcomes: education intake, education per-
sistence, and youth literacy (see note 11). The data on youth literacy have ex-
tremely limited coverage, and, as a result, we do not think much weight should
be given to those results. We also collected data on three health outcomes: the life
expectancy rate, the number of physicians per 1,000 people, and the number of
hospital beds per 1,000 people.
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In Table 8, we report the results from the specifications reported in Table 3
but using these outcome measures as our dependent variables. For the models
testing the effect of the right to education, we find two positive and statistically
significant effects. These effects, however, are not robust across the specifications.
For the models testing the right to health care, we find only one positive effect—
an increase in life expectancy in model D. Obviously, if the constitutional right
to health care improves life expectancy, it would be incredibly important. Since
there has been a general linear increase in life expectancy over time, and this find-
ing is not robust to alternative specifications, however, we are hesitant to make
much of this result. We do think that it suggests the need for future research to
build on our project and investigate the effect of rights on health outcomes in
more depth.

7. Conclusion

While constitutionalizing social rights has generally been met with great enthu-
siasm in both academic and policy circles, we find that doing so does not appear
to shift government behavior. We find that the adoption of the right to education
or the right to health care is not associated with increased spending on education
or health care. We also do not find positive results when testing alternative ways
of measuring social spending, different ways of defining the presence of constitu-
tional rights, the effects of other social rights, and the effect of independent judi-
ciaries and when using health and education outcomes instead of social spending
as our dependent variables.

It is possible, of course, that constitutional social rights may still have import-
ant effects. For example, although our evidence suggests that they do not have an
effect in general, it may be the case that they do have an effect under certain con-
ditions—like in countries that are transitioning democracies or that have partic-
ularly strong social movements that push for implementation. In addition, even
if the constitutionalization of social rights does not change the amount of money
that countries spend on the provision of social rights, the constitutional rights
to education and health care may still influence outcomes in other ways. For ex-
ample, adopting these rights may lead a government to change the way social
spending is distributed—and the effects of these rights are powerful if they result
in countries directing more resources toward the poor. Existing qualitative evi-
dence, however, refutes this idea and suggests that, if anything, social rights direct
resources toward those who can afford to go to court (Landau 2012). Social rights
might also eradicate discrimination in the provision of social-rights-related goods
and services. Perhaps less tangibly, they may change the way in which politicians
talk about social justice or how judges decide cases in other areas of law. While
qualitative research has started to take up some of these questions, many remain
unanswered. Regardless, we hope that the core finding in this paper can direct
future research inquiries. It suggests that one fruitful avenue for future explora-
tion is the study of how constitutional social rights can affect outcomes without
increases in social spending.
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